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These cross appeals by the Department and the
assessee are directed against the order dated 28.03.2018 of

CIT(A) Panchkula.

2. In the departmental appeal in ITA 740/CHD /2018, the
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following grounds have been raised :

1. Whether on the facts and in the circumstances of the case the Ld. CIT(A) has
erred to allow the appeal of the assessee and delete the addition of Rs. 2889759/-
made on account of prior period expenses as the same is not allowable to the
assessee as the assessee has followed mercantile System of accounting?

2. Whether on the facts and in the circumstances of the case the Ld. CIT(A) has
erred to allow the appeal of the assessee and delete the addition of Rs. 1,02,618/-
made on account of disallowance u/s 14A which is not as per law as the assessee
has made investments and on the other hand the assessee has paid interest? ,

3. Whether on the facts and in the circumstances of the case the Ld. CIT(A) has
erred to allow the appeal of the assessee and delete the addition of Rs.
75,07,711/- made on account of WIP which is not as per law as the assessee has
shown Rs. 6,25,64,264/- on account of Machinery Work In Progress and on other
the hand the assessee has incurred huge interest on various loans amounting to
Rs. 1,75,88,235/- during the year?

4. It is prayed that the order of the Ld. CIT(A) be set-aside and that of the A.O.
be restored.

5. The appellant craves leave to add or amend the grounds of appeal before the
appeal is heard and disposed off.

3. The ground raised in assessee's appeal in ITA

863/CHD /2018 reads as under :

“1. That on the facts and in the circumstances of the case the Learned CIT(A)
Panchkula has erred in law and facts in upholding the addition of Rs.4,68,184/-
out of total disallowance of Rs.33,57,943/-as prior period expenditure without
considering the order of the Hon'ble ITAT Chandigarh in appeal no,
1108/CHD/2014 and 226/CHD/2015 vide order dated 01.07.2016 in the case of
Haryana Warehousing Corporation though cited in the submissions by the AR
of the appellant.”

4. The only ground raised in assessee's appeal and ground
No. 1 raised in the departmental appeal relates to the
sustenance/deletion of the addition made by the AO on
account of prior period expenses. The facts related to this
issue are that the AO during the course of assessment
proceedings noticed that the assessee had debited to the
Profit & Loss Account, prior period expenses amounting to
Rs. 33,57,953/-, those were not allowable for the following

reasons :

i)  The assessee is following the mercantile system of accounting and there is
nothing to show that liability to pay this expenditure has in any way either arisen or
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crystalized during the Financial Year 2013- 14, The assessee maintains its
accounts on mercantile basis and in the mercantile system, expenditure must
be charged to the year to which it is relatable. Therefore these expenses
should not be allowed.

ii) The assessee did not give any evidence from which it can be fully
ascertained that these expenses have been arisen, crystallized and
ascertained during the year. In the absence of any reliable evidence, they
are not allowable.

iii) This prior period expenses are actually in the nature of contingent
liabilities therefore it is not allowable expenditure.

From the above discussion it is clear that these prior period expenses
amounting of Rs. 33,57,943/- are not related to the current year and hence,
disallowed. Accordingly, an addition of Rs. 33,57,943/- is being made to the
returned income.

5. The AO, accordingly, disallowed the aforesaid expenses

of Rs. 33,557,953/ -.

6. Being aggrieved, the assessee carried the matter to the
ld. CIT(A) who sustained the disallowance of Rs. 4,68,184/-
and allowed the relief of Rs. 28,89,759/- by observing in

para 5.4 to 5.6 of the impugned order as under :

“5.4 Regarding claim of expenses of Rs.29,16,576/- on account of repair
and maintenance of building they comprise of expenses of Rs.93,184/- on
account of land-scaping expenses, the bill for which was received on
26.03.2013 by Gurgaon branch but the amount paid during the current
vear. Therefore the amount of Rs.93,184/- is not allowable being prior
period expenditure as bill for the same was received by the appellant in
earlier year and the amount was not ascertained in current year. Balance
expenses of Rs.28,23,392/- is on account of maintenance charges and
interest payable upto 31.10.2013 by appellant corporation to HSIIDC
against plot at Udyog Vihar, Gurgaon for which demand was raised by
HSIIDC, Gurgaon office vide their letter dated 26.04.2013. Therefore, as
the liability/amount payable was crystallized/ascertained during the
relevant previous year upon raising of demand on 26.04.2013, the
expenses at Rs.28,23,392/- are allowable.

5.5  Regarding claim of Rs.3,75,000/- on AMC of software for the
prior period June, 2012 to March, 2013, the claim is on account of
adjustment/rectification of wrong debit. Thus, as the liability has neither
arisen nor crystallized during the year the same is not allowed being
prior period expenses.

5.6 Therefore, the appellant gets a relief of Rs.28,89,759/- and balance
addition of Rs.4,68,184/- (3,75,000 + 93,184) is confirmed. The ground
of appeal is partly allowed.”

7. Now both the parties are in appeal. The assessee is in
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appeal against the sustenance of the expenses while the
Department is in appeal against the relief allowed to the

assS€essee.

8. The 1d. counsel for the assessee submitted that this
issue is squarely covered in assessee's own case in ITA No.
1108/ CHD /2014 for the assessment year 2010-11 wherein
the relevant finding has been given in para 10 to 14 of the
order dated 01.07.2016. Copy of the said order was

furnished which is placed on record.

9. In her rival submissions, the Id. Sr.DR strongly

supported the orders of the authorities below.

10. After considering the submissions of both the parties
and the material on record, it is noticed that an identical
issue having similar facts has been adjudicated by the ITAT
in assessee's own case in ITA No.1108/CHD/2014 for the
assessment year 2010-11 wherein vide order dated
01.07.2016 the relevant findings have been given in para 10

to 14 which read as under :

“10. We have considered the rival submissions. We find that Assessing
officer has made disallowance by observing that for the prior period expenses
cannot be allowed as assessee is following mercantile system of accounting
and that the assesses has not submitted any basis for determination as to when
they crystallized. In this regard, we find that it is the contention of the assessee
that assessee is a public sector undertaking and is a vast organization. The
expenses when not reported or identified up to the close of the year are
subsequently booked under prior period expenses. This system of accounting of
the assessee has been regularly accepted by the Department in the past. There
is no change in the facts and circumstance of the case. It has also been
submitted  that necessary details were duly submitted before the Assessing
officer that all of the expenses are supported by proper vouchers supporting
evidence. It is not the case of the Assessing officer that any short coming has
been noted in the vouchers. This is also notthe case that any distortion
in profit has been observed as compared to preceding year in view of the
above said expenditure. In these circumstances, in our considered opinion, the
Revenue has no cogent reason why the prior period expenses claimed by the
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assessee which have been consistently so claimed and allowed by the
Department in earlier years should be disallowed in the current year.

11 As regards the submissions of Ld. DR that rule of consistency is not applicable
in this case. We find that assessee has earlier been assessed in the status of Trust,
thereafter, the assessee has been denied exemption. No case has been made out
that for any assessment year, prior to assessment year in appeal, there was any
addition on account of prior period expenses. For assessment year 2009-10 there
was action u/s 263 and no addition was made on account of prior period expenses.
In this regard, Ld. Counsel for the assessee submitted that he has shown all the
relevant vouchers before the Assessing officer. Hence, in our opinion, Ld. DR's
plea that rule of consistency is not applicable in this case is not at all sustainable.
Furthermore, we do not approve the above submissions of Ld. Counsel of the
assessee that Haryana State Government accounts are maintained on whims and
fancies. In our considered opinion it is also a fact that even the State Government
Undertakings are subject to proper audit procedures. In these circumstances, in
our considered opinion the submissions of Ld. DR do not bring out cogent reasons
to depart from the ratio as emanating from the aforesaid case laws.

13. The case laws referred by the Ld. Counsel of the assessee above duly support
the above proposition. In this regard we may gainfully refer to the Hon'ble Delhi
High Court decision in the case of CIT Vs. Jagjit Industrie Limited (supra). In this
case after examining various case laws on the subject, the Hon'ble Delhi High
Court concluded as under:-

"16. The present factual matrix has to be tested on the touchstone and anvil
of the aforesaid enunciation of law. On a scrutiny of the facts that have
been brought on record, it is discernible that the assessee has been
claiming prior period of expenses on the ground that the voucher of such
expenses from the employees/branch employees were received after 3!"'
March of the financial year. It has also come as a matter of fact that the
assessee has branch offices throughout the country. The assessee has been
debiting the expenditure spill over to the subsequent years and the
assessing officer had been allowing the same. The said accounting practice
has been consistently followed by the assessee and accepted by the
department. If a particular accounting system has been followed and
accepted and there is no acceptable reason to differ with the same, the
doctrine of consistency would come into play. The said accounting system
has been followed for a number of years and there is no proof that there
has been any material change in the activities o f the assessee as compared
to the earlier years. Nothing has been brought on record to show that there
has been distortion of profit or the books of account did not reflect the
correct picture in the absence of any reason whatsoever, there was no
warrant or justification to depart from the previous accounting system
which was accepted by the department in respect of the previous years.

Similarly, we find that Coordinate Bench of ITAT, in the case of DCIT V
Heavy Engineering Corporation Ltd, Ranchi in ITA No. 28/Ran/2015
(supra), on

"4.3  We have heard both the counsels and perused the records. We find
that the Assessing officer has made the disallowance by observing that for
the above items of prior period expenses assessee has not submitted any
basis of determination and how they crystallized. In this regard, it is the
contention of the assessee that (he assesses is a public sector sunder taking
whose accounts are audited by Statutory Auditor as well as the
Comptroller and Auditor General of India. It is not necessary that all
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expenditures have to be covered by actuarial valuation report.
Furthermore, it has been assessee's claim that the assessee has vast
organization and expenditures when not reported or identified upto close of
the year are subsequently booked under prior period expenditure. This
system of accounting of the assessee has been regularly accepted by the
Department in the past. There is no change in the facts and circumstances
of the case. It has also been submitted that necessary details were duly
submitted before the Assessing Officer, It has also been submitted that the
relevant vouchers of the expenditures contained the supporting evidence. It
is not the case of the Assessing Officer that any short-coming has been
noted in the vouchers maintained by the assessee. In these facts and
circumstances, it is assessee's claim that the Assessing Officer has erred in
making the disallowance and Id. CIT(A) is quite correct in deleting the
disallowance.

4.4 Upon careful consideration and hearing both the parties, we are of the
considered opinion that the assessee's submissions are cogent. The
assessee is a public sector undertaking and it has got a vast organization.
In its system of account when expenditures are not reported or identified
upto the close of the year in the past. We also agree with the contention
that the Assessing Officer has clearly erred in drawing adverse inference
on the crystallization of these expenditures. It is not the case of the
Assessing Officer that any voucher of the assessee company has been
found to be Jacking credibility. Without any change in facts or (aw a
regularly followed system of accounting cannot be tinkered with. "

14. In the light of the aforesaid discussion and precedent, we set aside the
authorities below and decide the issue in favour of the assessee.”

11. So, respectfully following the aforesaid referred to
order, the issue is decided in favour of the assessee and

against the department.

12. Vide ground No. 2 in revenue’s appeal, the issue
involved relates to the deletion of disallowance made by the
AO u/s 14A of the Act. The facts related to this issue in
brief are that the AO during the course of assessment
proceedings noticed that the assessee had made investment
to the tune of Rs. 1,22,69,000/- and had also shown
outstanding secured loan from banks and paid huge interest.
He disallowed a sum of Rs. 1,02,618/- by invoking the
provisions of Section 14A of the Act read with Rule 8D of the

IT Rules, 1962.
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13. Being aggrieved, the assessee carried the matter to the
Id. CIT(A) who deleted the same by following the earlier order
of the ITAT dated 26.07.2017 in ITA No. 1105/CHD/2016.

Now the Department is in appeal.

14. We have considered the rival submissions of both the
parties and perused the material available on record. It is
noticed that an identical issue having similar facts was a
subject matter of the departmental appeal in ITA
1105/CHD /2016 for the assessment year 2013-14 wherein
vide order dated 26.07.2017, the issue has been decided in
favour of the assessee and against the department. The
relevant findings have been given in para 19 to 21 of the

aforesaid order dated 26.07.2017 which read as under :

“19.  The AO noted that the assessee company had made investments of
Rs. 1,14,88,000/- and on the other side, assessee has shown outstanding
secured loan from banks and paid huge interest on loans. The AO asked
the assessee as to why expenses related to income covered u/s 14A should
not be disallowed. In the absence of any justification, the AO after making
reference to CBDT Circular No.5/2014 concluded that the provisions of
section 14A was applicable even in those cases where the exempt income
did not arise during the year on the investments. Accordingly, the
disallowance of Rs. 1,33,610/- u/s 14A was made as computed in para 3.1
of the assessment order and added to the income

20. Ld. CIT(A) on perusal of the balance sheet noticed that that the
investment shown under non-current investments as in Note No. 7 were
made in earlier years in equity instruments of other companies. There was
no fresh investment made during the year. No dividend or any exempt
income has been shown by the appellant during the year nor the AO has
recorded about any exempt income received during the year. The interest
earned shown under other income is more than the interest debited in the
P&L account. Since, there is no exempt income earned during the year and
no interest expenditure has been incurred on any loan, therefore, the AO
was not justified for invoking the provisions of Section I14A for
disallowance of expenditure on investments which were made in earlier
years. Thus, the disallowance of Rs. 1,33,610/- is deleted.

21. We have gone through the facts on record, since no exempt income
was earned during the year and no interest expenditure has been incurred
on any loan the addition made is not called for and the appeal of the
Revenue is dismissed on this ground. The order of the CIT(A) is upheld on
this ground.”
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15. Since the 1d. CIT(A) has followed the order of the ITAT
and nothing is brought on record that the aforesaid referred
to order of the ITAT has been reversed by the higher forum,
therefore, we do not see any valid ground to interfere with
the findings given by the 1d. CIT(A). In that view of the
matter, we do not see any merit in this ground of the

departmental appeal.

16. Vide ground No. 3, the grievance of the department
relates to the deletion of addition made by the AO on
account of work in progress. As regards to this issue, the
ld. counsel for the assessee submitted that it is covered in
favour of the assessee and against the department vide
aforesaid referred to order dated 26.07.2017 in ITA
1105/CHD /2016 for the assessment year 2013-14 in

assessee's own case.

17. The 1d. Sr.DR in her rival submissions supported the

order of the AO.

18. After considering the submissions of both the parties
and the material on record, it is noticed that an identical
issue having similar facts was a subject matter of the
departmental appeal for the assessment year 2013-14 in ITA
1105/CHD /2016 wherein vide order dated 26.07.2017 the
issue has been decided against the department and in favour
of the assessee. The relevant findings are given in para 23

to 26 of the said order which read as under :

23. During the assessment, the AO noted that the assessee in the balance
sheet has shown Rs.6,25,64,264/- on account of machinery work in progress
on other hand the assessee has incurred huge interest on various loans of
Rs. 1,85,78,61 during the year. The AO asked the assessee as to why interest
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expenses should not be disallowance and capitalized as the machinery has
not been used during the year. The assessee did not file any explanation in
this regard. After making reference of section 36(1), the AO concluded that if
a capital asset has not been put to use then the related interest expenses
should be capitalized. Since the assessee had incurred huge interest expenses
on various loans and on other side the capital assets has not been put to
use during the year, the AO applied the provisions of section 36(1) and
relied on the decision of Hon'ble Punjab & Haryana High Court in M/s
Abhishek Industries Ltd., 286 ITR 1. Thus, the proportionate interest of
Rs.75,07,711/- @ 12% on Rs.6,25,64,264/- was disallowed and added to the
returned income.

24. During the proceeding before the Ld.CIT(A) it was submitted that
from the perusal of the balance sheet it will be observed there is no secured
or unsecured borrowing during the year and in the previous year. As per
balance sheet of the appellant-the capital work in progress as on 31.03.2012
was Rs. 5,80,66,791 and as on 31.03.2013 was Rs.6,25,64,264/- which means
there is additional payments towards capital work in progress of
Rs.44,97,473/-during the year under consideration. That as per Note 18
Finance Cost there is interest expenses of Rs. 1,85,78,612/- during the year.
During the assessment proceedings the appellant submitted the complete
details of this expenditure with submission dated 23.12.2015 as under:-.

As regards interest payable against in grant in aid a sample
copy of the administrative approval dated 28.03.2008 issued by the
Ministry of Communications & information Technology
Government of India was submitted. In para (xii) of the terms and
conditions of the grant-in-aid it has been stated that:

"The grantee institution should maintain separate audited
accounts for the project. If it is found expedient to keep a part or
whole of the grant in a bank account earning interest, the interest,
thus earned should be reported to this Department. The interest so
earned shall be treated as a credit to the grantee to be adjusted
towards future investment of the grant."”

Hence the assessee is paying the interest against grant in aid received
wherever required and it is pertinent to note that when the interest is
received from the bank it is credited to Interest income which has been
shown in note 15 other income Rs. 18,66,91,783/- and TDS is deducted by
the bank as per section 194 A of the Act and against this interest on grant in
aid has been shown at Rs. 1,85,78,612/- in Note 18 Finance Cost as if it is
debited to interest income then the receipt cannot be reconciled with Form
26AS and moreover no TDS is deductible on interest paid against Grant in
aid to Government.

25. It clear that the appellant has complied with the condition of grant- in
aid against which the appellant has received interest of Rs. 18,66,91,783/- as
can be verified from Note no. 15 other income. That from the perusal of
balance sheet as on 31.03.2013, the appellant has share capital of
Rs.9,85,76,000/- as per note no. 1 and general reserve of Rs.48,96,00,269/-
as per note no. 2(b) and there is no borrowing at all. Therefore, the appellant
has not borrowed any funds for capital work in progress. The appellant
relied on the decision of Hon'ble ITAT, Chandigarh Bench in ITA No.
820/Chd/2015 in Videotex International (P) Ltd. dated 11.08.2016. Invoking
the judgement of the ITAT Chandigarh the Ld. CIT(A) has deleted the
addition.

26. We have gone through the facts of the case the and the facts reveals
that there were no borrowed funds utilized for machinery work in progress
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therefore the AO was not justified in disallowing the proportionate interest
attributable to capital work in progress. In view of the decision of this bench
in the case of Vidotex International (P) Ltd. (supra) the appeal of the
Revenue on this ground stands dismissed.”

19. So, respectfully following the aforesaid referred to
order, we do not see any merit in this ground of the

departmental appeal.

20. In the result, the appeal of the department is dismissed

and that of the assessee is allowed.

Order pronounced in the Open Court on 08th March,2019.
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